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THE RIGHT OF AN EJECTED TICKET-HOLDER TO RECOVER IN TORT 

The right of the holder of a ticket of admission to a theater 
or other place of amusement to recover in a tort action for un- 
warranted expulsion has been a topic of much discussion since 
the case of Hurst v. Picture Theatres, Ltd. 1 This decision 
apparently overruled what had been the established doctrine in 

1 [1915] 1 K. B. 1. Here a person actually paid admission to a moving- 
picture show, but the doorkeeper, thinking that he had not paid for the 
seat occupied, laid hands upon him to secure his removal by force. The 
patron yielded and went out. It was held, Phillimore, L. J., dissenting, 
that the patron was entitled to recover substantial damages for the assault. 
The defendant sought to justify the removal on the ground that the plain- 
tiff's license had been revoked. The two concurring judges, however, 
after discussing the rule of Wood v. Leadbitter, concluded that the pur- 
chaser of the ticket obtained a license to witness the performance from 
beginning to end, and that the license included a contract not to revoke it 
arbitrarily during the performance. 

[395] 
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England since at least 1845 when Wood v. Leadbitter 2 was 
decided. 

A very similar situation seems to have been presented to the 
Supreme Court of South Carolina in Metis v. Charleston Theater 
Co. 3 In this case the defendant sold the plaintiff a ticket in 
advance for an advertised performance. The ticket was duly 
accepted at the entrance and the seat occupied during a part 
of the performance. Upon the arrival of another person who 
showed a ticket entitling him to the same seat for the same per- 
formance, it was discovered that the ticket seller had made a 
mistake and given the plaintiff a ticket for a previous date. 
Nothing appeared on the ticket to put the purchaser on notice 
of the error. The plaintiff was forced to relinquish her seat and 
to suffer great humiliation in being escorted from the theater by 
a policeman. 

In affirming the trial court's award of actual and punitive 
damages for the improper expulsion, the Supreme Court ap- 
parently assumed that the so-called "license" to enter and remain, 
Which the patron had secured, might be revoked at any time 
(according to the doctrine of Wood v. Leadbitter), but con- 
cluded, curiously enough, that there was no evidence showing 
such a revocation. If such were the case, obviously an action 
for assault could be maintained and damages recovered for the 
indignities and humiliation suffered because of the defendant's 
conduct. The facts of the case, however, would seem to disclose 
abundant evidence to support the defendant's contention that 
there was a revocation. In short, it would appear that the court, 
being impressed by the justice of the plaintiff's cause of action 
but unable to free itself from the firmly-embedded notion that 
a "license" not coupled with a grant under seal is revocable at 
the will of the licensor, adopted this convenient solution. Other 
courts had already blazed this path. 4 

2 (1845) 13 M. & W. 838. In this case the plaintiff paid admission to a 
horse race, and without in any way having misconducted himself was 
ejected from the grandstand with no unnecessary violence. The court 
decided that no recovery could be had as there was no assault, for, by 
purchasing a ticket for admission, the plaintiff obtained only a license, 
which was revocable at any time without refunding the money. 

M1916) 89 S. E. (S. C.) 389- 

* Other cases adopting a like solution are Boswcll v. Barnum & Bailey 
(1916) 185 S. W. (Tenn.) 692; Weber-Stair Co. v. Fisher (1909) 119 
S. W. (Ky.) 195; Walsh v. Hyde & B. Amusement Co. (1906) 113 App. 
Div. (N. Y.) 42; McGovemy v. Staples (1870) 7 Alb. L. J. (N. Y.) 219. 
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The reasoning and decisions of the courts on this question, 
though usually convenient, have indeed been unsatisfactory and 
confusing. Until the case of Hurst v. Picture Theaters, Ltd., 
it was generally asserted that the purchaser of a ticket to enter 
and remain at a theater, circus, or racetrack possessed a mere 
"revocable license"; that if the "license" was revoked and the 
licensee ejected without unnecessary force his only remedy was 
an action for breach of contract, and his damages were limited 
to the price of the ticket or, at most, to any expense incident to 
its purchase and attendance at the place of amusement. 5 It was 
insisted, because of the private character of the enterprise, that 
there was no breach of legal duty either in refusing admission 
to anyone or in expelling anyone after admission. 

It is submitted that these decisions are erroneous and confus- 
ing; that they have given rise to indistinctness of thought; that 
they are the result of a failure to distinguish the mental and 
physical phenomena from the resulting legal relations; and that 
an accurate analysis of the legal relations created in a case similar 
to the principal one will show that if A is on B's property by 
"license" of B, such "license" cannot, for reasons which follow, 
be revoked. 

When A purchases a ticket to enter and occupy a seat in B's 
theater, it is commonly asserted that A gets a mere "revocable 
license." This is inaccurate. The term "license" is merely 
descriptive of the group of operative facts which create in A 
a "privilege" of entering and occupying the designated seat dur- 
ing the performance. 6 The operative facts referred to are, of 
course, the payment of the consideration, the issuance of the 

5 The leading cases upholding this doctrine are Wood v. Leadbitter, 
supra; Meisner v. Detroit B. I. & W. Ferry Co. (1908) 154 Mich. 545; 
W. W. V. Co. v. Black (1912) 113 Va. 728; Marrone v. Washington 
Jockey Club (1912) 227 U. S. 633; Taylor v. Cohn (1906) 47 Or. 538; 
Homey v. Nixon (1905) 213 Pa. St. 20; Cornish v. Stubbs (1870) L. R. 
5 C. P. 334; McCreav. Marsh (1858) 12 Gray (Mass.) 21. 

6 Professor Wesley N. Hohfeld in his article on Fundamental Legal 
Conceptions as Applied in Judicial Reasoning (1913) 23 Yale Law 
Journal, 16, at p. 43 says : "The term 'license,' sometimes used as if 
it were synonymous with 'privilege,' is not strictly appropriate. This 
is simply another of those innumerable cases in which the mental and 
physical facts are so frequently confused with the legal relations which 
they create. Accurately used, license is a generic term to indicate a 
group of operative facts required to create a particular privilege — this 
being especially evident when the word is used in the common phrase 
'leave and license.' " 

30 
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ticket, proper behavior, etc. A having acquired this "privilege," 
B is obviously in a different position as regards A from what he 
was before. B is now said to have a "no-right" that A should 
not be there; or, in other words, A does not have a "duty" to 
stay out of the theater, the "privilege" of entering being the 
negation of the "duty" to stay out. Under the doctrine of Wood 
v. Leadbitter, B would still possess a "power" of extinguishing 
A's legal "privilege" and creating a "duty" in him to leave. 
This same act would, of course, extinguish his own "no-right," 
and give rise to a "right" or "claim" that A depart. Wherever 
the principles of equity are enforced, however, A's equitable 
"privilege" will remain undefeated by B's legal "power." The 
problem here is similar to that in the law of trusts where T 
holds Blackacre in fee simple on a passive trust for C in fee 
simple. C's equitable "privilege" of entering upon the land 
conflicts with his legal "duty" to refrain from entering; and, 
correlatively, T's equitable "no-right" that C shall stay off the 
land conflicts with his legal "right" that C shall stay off.' 

In the case of the "license," suppose B should attempt to 
revoke the so-called "license" and request A to depart, claiming 
that the "privilege" acquired had been revoked. Equity would 
restrain B from exercising his legal "power" and protect the 
equitable "privilege" which, but for the absence of a seal, would 
have been a grant at law. 8 If this be so, B in disturbing A in the 
exercise of his "privilege" would commit an assault for which 
he must pay damages. 9 

T A similarly analogous problem is presented where T holds a bond 
obligation against C in trust for C. C's equitable "privilege" of not pay- 
ing the amount thereof to T conflicts with his legal "duty" to do so; 
and, correlatively, T's equitable "no-right" that C shall make such pay- 
ment conflicts with his legal right. For an exhaustive treatment of this 
whole problem, see Professor Wesley N. Hohfeld's article on The Rela- 
tions Between Equity and Law (1913) 11 Mich. L. Rev. 537, especially 
at pages 555 and 556. 

8 Parker, J., in Jones v. Tankerville [ 1909] 2 Ch. 440 at page 443, says : 
"An injunction restraining the revocation of a license, when it is revo- 
cable at law, may in a sense be called relief by way of specific per- 
formance, but it is not specific performance in the sense of compelling 
the vendor to do anything. It merely prevents him from breaking his 
contract, and protects a right in equity which but for the absence of a 
seal would be a right at law, and since the Judicature Act it may well be 
doubted whether the absence of a seal in such a case can be relied on 
in any court." The learned judge in speaking of a "right" in equity 
is clearly referring to the "privilege" in the writer's analysis. 

9 Section 25 of the Judicature Act of 1873 provides : "Generally in all 
matters not hereinbefore particularly mentioned, in which there is any 
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In this connection, it may be observed that if A elects to sue 
in tort for the assault, he cannot also recover for a breach of 
contract. Obviously one is inconsistent with the other. Never- 
theless, the two recent devisions which have overthrown the 
older common-law rule and permitted an action for assault, are 
apparently inconsistent in allowing a further recovery for breach 
of contract. 10 

It would seem that at last the English courts, at least, are to 
give the equitable considerations their true weight, and that the 
rule in Hurst v. Picture Theaters, Ltd., will supplant that of 
Wood v. Leadbitter. If this be so, it will no longer be necessary 
for the courts to adopt the convenient but misleading solution 
employed in the principal case. 

S. F. D. 

THE WEBB-KENYON ACT AND INTERSTATE COMMERCE 

In a recent case, 1 the United States Supreme Court (Mr. 
Justice Holmes and Mr. Justice Van Devanter, dissenting) 

conflict or variance between the rules of equity and the rules of the 
common law with reference to the same matter, the rules of equity 
shall prevail." Similarly Section 532 of the Connecticut General Statutes 
provides: "All courts which are vested with jurisdiction both in law 
and in equity may, to the full extent of their respective jurisdictions, 
administer legal and equitable rights and apply legal and equitable reme- 
dies, in favor of either party, in one and the same suit, so that legal and 
equitable rights of the parties may be enforced and protected in one 
action ; but wherever there is any variance between the rules of equity 
and the rules of the common law, in reference to the same matter, the 
rules of equity shall prevail." It would be especially easy for a court 
under the above statutes or similar ones to hold that while B may have 
a right or claim to A's departure, his exercise of any force to bring 
this about would amount to an assault. 

10 Hurst v. Picture Theatres, Ltd., supra; Bamswell v. National Amuse- 
ment Co. (1915) 23 D. L. R. 615. In speaking of the question of damages, 
in the former case Buckley, L. J., says: "The defendants had, I think, 
for value contracted that the plaintiff should see a certain spectacle from 
its commencement to its termination. They broke that contract, and it 
was a tort on their part to remove him. They committed an assault upon 
him in law." In the latter case, Martin, J. A., adopting the reasoning 
in Hurst v. Picture Theatres, Ltd., says: "As regards damages, the 
amount awarded, $50, would not justify our interference, because while 
breach of contract would be inapplicable, yet the learned Judge has 
obviously considered that the plaintiff was entitled to something appre- 
ciable for the assault." 

1 Clark Distilling Co. v. Western Md. Ry. (1017) 242 U. S. 311, 37 Sup. 
Ct. Rep. 180. 



